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Consplracy Issue Alred
~ At Libel Trial of CBS

By Eleanor Randolph

Washington Post Staff Writer
i ~ .

NEW YORK, Jan. 31—A bitter |
disagreement over enemy troop
strength in Vietnam in 1967—a
dispute at the core of retired gen-
eral William C.  Westmoreland's
$120 million libel suit against
CBS—was muclt like a “disagree-
ment over which football team is
going to win the Super Bowl,”
Westmoreland’s lawyer said today.

Dan M. Burt, challenging a line of

'CBS witnesses who accused West- '

moreland’s command of suppress:’

ing higher enemy numbers, said .

their testimony_has “all the ear-
“marks of a very bitter dispute, but
not evidence of any conspu'acy to
deceive or attempted deception.”
After Burt's address to the jui'y,
CBS lawyer David Boies angrily
" took issue with Burt’s characteriza-

tion of the testimony supportmg the -

|

1982 CBS documentary at 1ssue in

~ the case.

“Let there be, no mxstake abo ‘\

Y
Y

.

. gence”.
* strength in Vietnam in 1967. The

it,” Boies said. “This isndt an }&{on-
est disagreement. This has nothing
to do with the Super Bowl. This is
something that was properly de-
scribed as a conspiracy.”

Referring to the thnesses for.
. CBS, Boies said: “You heard the

words They were words of ‘dxshon- ‘
esty, ‘suppression,’ ‘guilt.> ¥

Westmoreland claims that he was

_libeled by the 1982°documentary,
. “The Uncounted Enemv; A Vietnam . -

Deception,” which -accused: him of

!

leading a “conspiracy at the highest -

levels of American military intelii-
to undercount: »enemy

broadcast concentrated “on, why
~ Afnericans were, told that the en-
, emy. was running out of men” short-

ly before the Tet offensive, a mas- '

_ sive attack on almost all bases and

major cities that began in January

- 1968.
Under .an mnovatnve procedure
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allowed by UsS. District' Court

. Judge Pierre N. Leval, each.side

" marize it.

" has been'giveni two hours to break

‘Hey, také a look at this.” Thaf just '
do&n't make sense,” he said.

He also argued that, unlike some
_other libel cases, “thts is not a hot
"news item .
that, . while they might have been
careless, they were not deliberate.

“This broadcast was prepared
over the course of some 18 months

. [CBS] ‘had time to discrimi-

. and words were said -

nate between a bitter disagreement |

and a conspiracy-—by a man who
had spent his life in umform—-to de-
*ceive his superiors.”

In his mini-summation,” CBS law- '
yer Boies talked about an issue that

. has not received much attention

- thus far in the 16-week trial: wheth-
er the broadcast pinned the alleged
conspiracy on Westmoreland per-

. sonally. ... -
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. Pointing to an enlargement of an |

adyertisement for the program,
Boies told the jury: “It nowhere

mentlons Westmoreland

' Reading from the ad, ‘Boies sad it

- suggested that there was a “delib-

i _"— erate plot to fool the American pub-

- into the case occasxonally and sum- -

Today's - rmm-summatlons as

" they have been dubbed, were re-
vealing ‘because they raised issues
that could be-crucial when the law- |
yers give their final speeches to the

jury in about three weeks.

Burt, for example argued that SO

many _people in Westmoreland's
.command and in the Central Intel-
ligence Agency had shared the
troop-strength information that a'

" conspiracy was impossible.

“Suppose you are a bank teller
and you want to embezzle, and so
you make out a couple .of checks—
one to D. Duck and one to M.
-Mouse—and then you cdsh the |
checks yourself. You are not going
to take those checks and go rushing -

|
|

up to the bank manager and say,

lic, the Congress and perhaps even

- the White House.” He emphasxzed

the word per‘haps

Boies said jurors must decide a-
“threshold matter”—whether the. .
show -accused Westmoreland “per-*
sonally, as opposed to his com:*
mand.” He said they also must de-
termine whether the documentary

was about a conspiracy to fool the -~
_ American public and Congress orto .
fool Westmoreland’s superiors.

" Burt, who has said the broadcasf
- defamed Westmoreland by accusing”
him -of a breach of duty by hiding-
data from his superiors, has at-
tempted to make clear that West-*
moreland has not conceded that he
tried to fool the public and Con-
gress, even though he does not con- .
sider’ that question central to hlS
case.
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